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Business Law 

 

INTRODUCTION 

Learning outcomes  

The overall objective of the syllabus is to give students an understanding of the legal system and commercial 
laws; and build a knowledge base of corporate laws. 

 

Bailment and pledge 

LO  On the successful completion of this paper, candidates will be able to demonstrate 

References to Legal Acts 

Section number references embedded in the learning materials refer to the following legal acts unless 
otherwise stated: 

Act Chapters 

Contract Act 1872 3-16 

Partnership Act 1932 17 

Negotiable Instrument Act 1881 18 

Securities Act 2015 22 

 

  

knowledge of laws relating to contract of bailment and pledge. 

LO 2.14.1 Define bailment and identify the essentials of the contract of bailment 

LO 2.14.2 Explain pledge (pawn), pledgor (pawnor) and pledgee (pawnee)

LO 2.14.3 Explain rights of pledgor and pledgee

LO 2.14.4 Understand the rules of pledge by non-owners  
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Section A: Mercantile Law - Chapter 15: Bailment and pledge 

1 NATURE OF BAILMENT 
 
Section overview  

 
� Meaning of bailment 
� Essential elements of bailment 
� Types of bailment 

1.1 Meaning of bailment 

The bailment is the delivery of goods by one person to another for some purpose, upon a 
contract that they shall, when the purpose is accomplished, be returned or otherwise disposed of 
according to the directions of the person delivering them. [Section 148] 

The word “Bailment” is derived from a French word “Baillier” which means to deliver. The 
analysis of the above law also reveals that if a person already having had possession of the 
goods of another, contracts to hold them as a bailee, he thereby becomes the bailee, and the 
owner becomes the bailor of such goods, although they may not have been delivered by way of 
bailment. 

 

Example: bailment 

� X delivers a piece of cloth to Y, a tailor, to be stitched into a suit. There is a contract of 
bailment between X and Y. 

� A lends a laptop to B to be returned after the examination. There is a contract of bailment 
between A and B. 

� An insurance company places a damaged insured car of X in possession of Y, a repairer. X 
is the bailor, the insurance company is the bailee, and Y is the sub-bailee. 

1.2 Essential elements of bailment 

The essential elements of bailment are shown below: 
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Agreement 

A bailment is usually created by agreement between the bailor and the bailee. It may be 
gratuitous i.e. without consideration or non-gratuitous i.e. with consideration. The agreement may 
be express or implied. In case of finder of goods the bailment is implied by law. 
Delivery of goods 

A bailment involves delivery of goods by bailor to bailee. In this connection, the following points 
may be noted: 

� The delivery must be voluntary e.g. the delivery of jewellery by its owner to a thief who 
shows a revolver does not create a bailment because the delivery is not voluntary.  

� Delivery may be actual or constructive 

� Actual delivery is when goods are physically transferred by one person to another 
e.g. delivery of a car to mechanic for the purpose of repair. 

� Constructive or symbolic delivery may be made by doing something which has the 
effect of putting the goods in the possession of the intended bailee or any person 
authorized to hold them on his behalf. This means possession is transferred to the 
bailee without actually handing over the goods physically e.g. the delivery of a 
railway receipt amounts to delivery of the goods. 

Purpose 

The delivery of goods from bailor to bailee must be for some purpose such as personal service, 
safe custody, some work to be done upon or transportation. 
Return of specific goods 

In contract of bailment the goods are either returned or disposed of as per the instructions of 
bailor after the purpose is achieved.  

1.3 Types of bailment 

The various types of bailment are shown below: 

 
Bailment on the basis of reward 

Type Meaning 

Gratuitous 
bailment 

It is a contract of bailment where no consideration passes between the 
bailor and the bailee. 

Non-gratuitous 
bailment 

It is a contract of bailment where some consideration passes between 
the bailor and the bailee. 

 

Types of bailment
On the basis of 

reward

Gratuitous 
Bailment

Non-gratuitous 
Bailment

On the basis 
of benefit

Bailment for the 
exclusive 

benefit of bailor

Bailment for the 
exclusive 

benefit of bailee

Bailment for the 
mutual benefit 
of bailor and 

bailee
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Section A: Mercantile Law - Chapter 15: Bailment and pledge 

 

Example: Gratuitous bailment 

Zaheer lends an IPAD to Imran for his work without any charge. 

 

 

Example: Non-gratuitous bailment 

A hires a car from B. 

Bailment on the basis of benefit 

Type Meaning 

Bailment for the exclusive 
benefit of bailor 

A contract of bailment which is executed only for the benefit of 
the bailor. 

Bailment for the exclusive 
benefit of bailee 

A contract of bailment which is executed only for the benefit of 
the bailee. 

Bailment for the mutual 
benefit of bailor & bailee 

A contract of bailment which is executed for the mutual benefit 
of the bailor and the bailee. 

 

 

Example: Bailment for the exclusive benefit of bailor 

X who is going out of station to attend a conference delivers his tablet to Y for proper care. 

 

 

Example: Bailment for the exclusive benefit of bailee 

Zaheer lends an iPhone to Imran for a day without any charge. 

 

 

Example: Bailment for the mutual benefit of bailor & bailee 

A hires a car from B. 

There can be two more types of bailment: 
Sub-bailment 

A sub-bailee is a person to whom the actual possession of goods is transferred by someone who 
himself is not the owner of goods but has a present right to possession of them as bailee of the 
owner. Where the bailee sub-bails the goods with the authority of the owner, the relationship 
between the owner and the sub-bailee is that of bailor and bailee.  

 

Example: Sub-Bailment 

An insurance company places a damaged insured car of A in possession of R, a repairer. A is the 
bailor, the insurance company is the bailee, and R is the sub-bailee. 

Pledge/Pawn 

Term Meaning 

Pledge The bailment of goods as security for payment of a debt or performance of a 
promise is called pledge or pawn 

Pawnor The bailor in this case is called the pawnor / pedgor 

Pawnee The bailee in this case is called the pawnee / pledgee 
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Section overview  

 
� Definition 
� Rights of pawnee 
� Rights of pawnor  
� Pledge by non-owners 
� Difference between pledge and bailment 

 

Definition: Pledge  [Section 172 

The bailment of goods as security for payment of a debt or performance of a promise is called a 
pledge. 

The person who delivers the goods as security for payment of a debt or performance of a 
promise is called pawnor or pledgor. 

The person to whom the goods are delivered as security for payment of a debt or performance of 
a promise is called pawnee or pledgee. 

Any kind of movable property, i.e., goods, documents, or valuables may be pledged. But delivery 
is necessary to complete a pledge. The delivery may be actual or constructive.  

 

Example: Pledge 

If A borrows Rs. 200,000 from B and keeps his Rolex watch as security for payment of the debt, 
the bailment of watch is a pledge. 

Right of retainer  

The pawnee may retain the goods pledged for [Section 173]: 

� Payment of the debt or the performance of the promise  

� For the interest of the debt and 

� All necessary expenses incurred by him in respect of the possession or for the 
preservation of the goods pledged. 

 

Example: Right of retainer 

A borrows Rs. 100,000 for a period of 1 month on an interest of 1% per month (Rs 1,000 ) from 
ABC Bank and kept his laptop as security. 

ABC Bank has a right to keep laptop of A in its custody until the loan amount i.e. Rs. 100,000 and 
mark up i.e. Rs. 1,000 is paid in full.  

Right of retainer for other advances 

It is the presumption that when the pawnee lends money to the same pawnor after the date of the 
pledge the right of the retainer over the pledged goods extends to subsequent advances also 
unless otherwise agreed upon. If the goods are separately secured then such presumption will 
not prevail. [Section 174] 
Right to extraordinary expenses 

The pawnee is entitled to receive from the pawnor extraordinary expenses incurred by him for the 
preservation of the goods pledged. [Section 175] 

 

2 PLEDGE 

2.1 Definition 

2.2 Rights of pawnee 
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Section A: Mercantile Law - Chapter 15: Bailment and pledge 

 

Example: Right to extra ordinary expenses 

A pledged gold with B against a loan of Rs. 100,000 at a mark-up of 15% per annum. Being 
concerned with the growing incidences of burglary in the city, B insured the gold. At the time of 
repayment, B claimed the cost of insurance cover in addition to the principal sum due and 
interest. 

Here, the claim of B is valid as the expenses were made for the preservation of the goods 
pledged. 

Right against true owner, when the pawnor’s title is defective 

When the pawnor has obtained possession of the goods pledged by him under a voidable 
contract but the contract has not been rescinded at the time of the pledge, the pawnee acquires a 
good title to the goods, provided he acts in good faith and without notice of the pawnor’s defect of 
title.  
Rights where pawnor makes default 

If the person makes default in payment of the debt or performance of the promise then the 
pawnee can exercise the following rights: [Section 176] 

� Right to sue 

The pawnee may file a suit against the pawnor upon the   
� debt or  
� promise and  
� may retain the goods pledged as a collateral security. 

� Right to sell 

The pawnee may sell the goods pledged after giving pawnor a reasonable notice of the 
sale. He can recover from the pawnor any deficiency arising on the sale of the goods by 
him. However, he shall have to hand over the surplus to the pawnor, if any, realized on the 
sale of the goods 

 

Example: Rights where pawnor makes default 

ABC Bank granted a loan of Rs. 10 million to XYZ Limited against the pledge of shares of a listed 
company. XYZ Limited defaulted on repayment of the loan. The market value of the shares at the 
time of default was Rs. 9 million. 

Here, ABC Bank can file a suit for the recovery of the defaulted amount and retain the pledged 
shares or after giving reasonable notice to XYZ Limited may sell the shares of the listed company 
to recover the defaulted amount and sue XYZ Limited for the remaining amount. 

Right to get back goods 

On the performance of promise, or repayment of loan and interest, if any, the pawnor is entitled 
to get back the goods pledged. [Section 177] 

Right to redeem debt 

If the pawnor makes default in payment of the debt or performance of the promise at the 
stipulated time, he may still redeem the goods pledged at any subsequent time before the actual 
sale of them. In this case he must pay, in addition, any expenses which have arisen from his 
default. [Section 177] 

Right to see 

The pawnor has a right to see that the pawnee preserves the goods pledged and properly 
maintains them.  

2.3 Rights of pawnor 
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The general rule is that it is the owner who can ordinarily create a valid pledge. But in the 
following cases even a non-owner can create a valid pledge. 

Pledge by mercantile agent 

The pawnee of goods from a mercantile agent, who has no authority from the principal to pledge, 
gets a good title to the goods if: [Section 178] 

� The agent is in possession of the goods or documents of title to the goods with the consent 
of the owner 

� The agent pledges the goods while acting in the ordinary course of business of a 
mercantile agent 

� The pawnee acts in good faith and 

� The pawnee has not at the time of the pledge, notice that the agent has no authority to 
pledge. 

Pledge by person in possession under voidable contract 

When a person has obtained possession of the goods under a voidable contract and he pledges 
those goods before the contract has been rescinded, the pawnee of such goods acquired a 
goods title to them provided the pawnee acts in good faith and without notice of the pawnor’s 
defect of title. [Section 178A] 

 

Example: Pledge by person in possession under voidable contract 

A purchases a piano from B by fraud. A has a voidable title to the goods. Before B rescinds the 
contract, A pledges the piano to C, who acted in good faith and is ignorance of the fraud. It is a 
valid pledge. 

Pledge by seller in possession after sale 

Where a seller having sold goods, continues to be in possession of the goods or of the 
documents of title to the goods and pledges them either himself or through a mercantile agent to 
a person who pledges them in good faith and without notice of the sale, it will be a valid pledge. 
[Section 30 of the Sales of Goods Act] 

 

Example: Pledge by seller in possession after sale 

A sells certain goods to B and promises to deliver the goods the next day. Before delivery A 
pledges the goods with C who acts in good faith and without notice of the prior sale to B. It will be 
a valid pledge. 

Pledge by buyer in possession before sale 

Pledge by co-owner in possession 

One of the several co-owners of goods in possession thereof with the assent of the other co-
owners may create a valid pledge of the goods if the pawnee acts in good faith and without 
notice about the co-owners. 

2.4 Pledge by non-owners 

Where a person having bought or agreed to buy goods obtains with the consent of the 
seller, possession of the goods or documents of title to the goods and pledges them either 
himself or through an agent, the pawnee who acts in good faith and without notice of 
any right of the original owner in respect of the goods. The pledge of goods will be valid.  
[Section 30 of the Sales of Goods Act] 
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Chapter review 

 
Before moving on to the next chapter check that you now know how to: 

� Define bailment  and its characteristics 

� Define pledge and discuss the circumstances where pledge can be made by non-owners 
� Differentiate between pledge and bailment 

 

3 CHAPTER REVIEW 
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